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Answer only TWO (2) of the THREE (3) following questions. 


Answer each question in a separate book, clearly stating which question you are 
answering. 


QUESTION 1 


Neville has never been interested in studies. On his sixteenth birthday, he leaves school and 
starts to work at his uncle’s farm near Armidale. He has always dreamt of going camping, but 
could not do so because of limited finances. 


After he has earned some money, he plans to go camping with his friends at a beach in 
Northern New South Wales. They also plan to visit ‘Nightmare World’, an amusement park in 
Northern New South Wales, which is famous for its dangerous rides. 


Neville buys a second-hand tent from Oliver. Oliver is 20 and lives in Neville’s neighbourhood. 
Oliver sells the tent to Neville for $550. The market price of a new tent is $400. Neville pays 
$300 to Oliver at the time of buying the tent and promises to pay the balance of $250 a few 
weeks later. 


Neville also purchases an ‘all day unlimited rides’ ticket for Nightmare World over the phone 
and pays for it with his credit card. When he arrives at the reception counter of Nightmare 
World, he is handed a ticket and a map of all the rides. The clerk at the counter advises Neville: 
‘Don't lose your ticket. Just in case you wish to get something from your car during the day, 
you will need it to go out and come back in again’. The front of the ticket has the date and time 
of the entry, ticket number, and a bar code, together with the words ‘see terms on back’. The 
back of the ticket has an exclusion clause, which states: 


‘Nightmare World accepts no liability for loss, damage or injury, howsoever caused.’ 


Neville says, ‘Thanks. | can't read very well. Can you tell me what time you close?’ Neville 
notices the writing on the back of the ticket, but as he is cannot read very well, he pays no 
attention to it. Unfortunately, during a roller coaster ride, Neville’s carriage meets an accident 
due the negligence of the attendant staff of the ride. Neville suffers serious injuries. When he 
finally recovers from his injuries, he returns to work, but his uncle refuses to give him any work. 
Because of the lack of money, Neville decides he will not pay $250 more to Oliver. 


Questions 
Assuming that all events have happened in NSW, answer the following questions. 


(a) Will the exclusion clause printed on the back of Neville’s ticket be incorporated 
in the contract? 

(b) Assuming that the exclusion clause will be incorporated in the contract between 
Neville and Nightmare World, can it be construed to exclude Nightmare World’s 
liability? 

(c) Can Oliver enforce the contract between himself and Neville? 
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QUESTION 2 


Alicia Spinnet has a chain of 5 star hotels in New South Wales. She likes to decorate the foyer 
of her hotels with statues of historical significance. She is experienced in buying and selling 
such statues. Recently, she has developed an interest in old paintings. She is looking to buy 
more statues and paintings for her new hotel. 


Alicia has bought several statues from Irma Pince. When Alicia visits Irma’s shop again, she 
finds a $50000 painting and starts looking at it closely. Irma says: ‘Ah! That one has arrived 
recently. It is called ‘the Smiling Shiva’. | have been told that the king of ‘Kiskintha’, who was 
a devotee of Lord Shiva, painted it himself 110 years ago’. Alicia looks at Irma suspiciously 
and asks: ‘Are you sure that this is not fake?’ Irma replies, ‘Well, we usually do not deal with 
paintings, but as you know Ms Spinnet, | have been in the antique trade for several years now 
and | will not sell anything counterfeit to spoil my reputation’. Alicia decides to think about the 
painting. 


When Alicia visits Irma’s shop to buy the painting a week later, she also finds a statue, which 
she immediately recognises is the famous ‘Guarding Angel’ from an old cathedral in Ireland. 
She purchases the painting as well as the statue. She decides to carry the painting in her van 
and asks Irma to send the statue at the address of this new hotel. As on the several previous 
occasions, Irma presents a standard form contract to Alicia to sign. Alicia signs the contract 
without reading it and pays Irma. The contract has the following terms and conditions: 


(i) The term ‘carrier’ in this contract refers to Ms Irma Pince and her servants or agents. 
The term ‘agents’ includes any subcontractors employed to convey goods on behalf 
of Ms Irma Pince. 

(ii) The carrier is not liable for any loss or damage to goods, howsoever caused, whilst 
in the custody and control of a subcontractor. 

(iii) | For the purpose of the foregoing provisions, the carrier is or shall be deemed to be 
acting as agent or trustee on behalf of and for the benefit of all persons who are, or 
might be, from time to time its servants or agents. 


Usually, Irma transports antiques herself with the help of her employees, but at busy times, 
uses the services of ‘Wobbly Express’. Irma asks Wobbly Express to deliver the statue to 
Alicia’s hotel. 


Unfortunately, Wobbly Express does not secure the statue properly and, when transiting, the 
statue suffers some damage. Further, Alicia soon discovers that the painting is not original. 


Questions: 
(a) Determine whether statements made by Irma to Alicia before Alicia bought the 
painting can be included as terms in the contract between Alicia and Irma. 
(b) If Alicia wishes to recover the money spent on the statue, who should Alicia sue 
and what is the likelihood of her success (assume that the exclusion clause is 
incorporated by previous dealings between Alicia and Irma) 


LAW171, Trimester 2 2018 
QUESTION 3 


Adrian Pucey owns a motel in Tamworth, which is called ‘Motel California’. There is only one 
accommodation by this name in the New England region. It is famous because of the 
resemblance of its name with a famous song by a well-known band. Adrian Pucey has 
dedicated his whole life to the motel and lives in a separate unit on the premises of his motel. 
His daughter, Myrtle, lives in Singapore with her partner and is not on speaking terms with 
him. 


Millicent Bulstrode is a former employee of Adrian. She used to work part-time at Motel 
California 10 years ago, when she studied a Bachelor degree in Hospitality Management at 
the University of Tamworth. Adrian and Millicent developed a close bond while Millicent worked 
at Adrian’s motel. Millicent moved to Perth after finishing her degree. 


Millicent has a daughter from an abusive relationship with her partner. She is looking for better 
job opportunities. Although Adrian and Millicent have not met since Millicent left Tamworth, 
they have kept in touch through letters, phone calls and emails. Because of some ongoing 
health problems, Adrian finds it difficult to manage the motel all alone. He sends the following 
email to Millicent: 


Dear Millicent, 


| Know that you are keen on pursuing higher studies in Hotel Management 
and that you wish to run your own business one day. | have a fantastic 
offer for you. Why don’t you move to Tamworth with your daughter? You 
can pursue higher studies at the university and look after Motel California. 
| will also pay you a monthly salary. | can trust nobody else to look after 
my motel after | am gone. So, if you move to Tamworth and look after me 
and the motel, | will transfer the motel to you. 


Adrian Pucey 
Millicent replies to Adrian’s email by post. In her letter she writes: 

Dear Adrian, 

Thank you for your kind offer. You know how much | loved working at 

your motel. | confirm that | will move to Tamworth. 

Regards 

M 
The envelope in which Millicent posted the letter had her return address in Perth. 
Millicent’s decision upsets her partner, who leaves her. Subsequently, she has to settle all 
accounts and bills of the house they were renting by herself. She sells her furniture and 
whitegoods. She also bears the cost of the air tickets from Perth to Tamworth. 
After moving to Tamworth, she rents a house and gets her daughter enrolled in a school. For 
the next four years, Millicent manages the motel. She gets the website of the motel renovated 
and puts a lot of effort in advertising the motel through different media, which further raises 


the popularity of the motel. 
Question 3 continued on page 5 
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She pays for it all through her salary. She enrols part-time in Masters of Hotel Management. 
As Adrian’s health deteriorates, Millicent looks after him. She drives Adrian to the hospital to 
attend regular medical appointments and does most of the household chores. 


Four years later, Adrian dies of a stroke. He does not change his will or transfer the motel to 
Millicent before he dies. In his will, Adrian leaves the motel to Myrtle. Myrtle disputes Millicent’s 
entitlement to the motel. Myrtle wants to sell the motel. 


Answer all of the following questions: 
a. Is there a contract between Adrian and Millicent? 
b. Assuming there is a contract, is it enforceable? 
c. Assuming the contract is not enforceable, are there any remedies available to 
Millicent to enforce the promise to transfer the property to her, aside from 
estoppel? 


Please remember - This examination paper MUST BE HANDED IN. 
Failure to do so will result in the cancellation of all marks for this examination. 
Writing your name and number on the front will help us confirm that your paper has been returned. 


